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11 We granted review to determ ne whether a

party’s



election of the equitable remedy of rescission automatically
precludes it fromalso receiving an award of punitive damages.

We conclude that it does not.

BACKGROUND
12 I n January 1998, SDMS, a nedical practice, contracted
to purchase conputer-assisted diagnhostic nuclear imaging

equi pnment from Medasys Acqui sition Corporation. The contract
required that SDMS trade in its ol d diagnostic i magi ng equi pment
and make a down paynent of $10,900. SDMS was to pay the bal ance
of $98,100 in three installnents after Medasys installed the
equi pnrent and trained SDMS personnel to use it. Medasys
under st ood SDMS’ s requi renents that the equi pnent perform “head
to toe” whole body imaging, that the software perform “renal
function studies at all ages with age-corrected nonograns for
all age groups,” and that the equipnent perform three-dinen-
sional studies. Medasys representatives assured SDMS that the
equi pnment could performthese functions.

13 After Medasys delivered the imging equipnment, SDMS
di scovered that it did not performthe required functions. The
whol e body i maging function, which was supposed to generate a
conputer image of a subject’s body, would produce an inmage on
which the subject’s feet would appear on the top of the sub-

ject’s head on subjects taller than 1.9 neters. The rena
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sof tware coul d not provi de age-corrected nonograns for individu-
als over sixty years of age — a group that conprised a |arge
portion of SDMS's practice — and the camera head did not pivot
freely, thus preventing it from making three-dinmensional
st udi es.

14 SDMS exchanged several letters with Medasys attenpting

to resolve the probl ens. On April 21, 1998, Medasys demanded
t hat SDMS begi n maki ng paynments on the bal ance of the contract.
When SDMS refused to pay until the problenms with the equi pnent
were corrected, Medasys sued for breach of contract and unjust
enrichment. SDMS counterclainmed for breach of contract, breach
of warranty, and consuner fraud,?! seeki ng consequenti al danmages,
punitive damages, and rescission. SDMS offered to return
Medasys’ s equi pnment in exchange for the return of its down
paynment and SDMS's origi nal equi pnent.

15 During a three-day trial, SDMS presented damaging
testimony fromformer Medasys enpl oyees regardi ng t hat conmpany’s
fraudul ent business practices. A former Medasys field engi neer
testified that Medasys routinely delivered equipnent that the

conpany knew was not functioning properly. Indeed, he testified

1 Al t hough SDMS requested an instruction on consuner
fraud, a cause of action that would have supported punitive
danmages, the trial court did not give one. The court of appeals
did not address the issue because SDMS did not object to the
failure to give the instruction.

- 3-



t hat Medasys knew that the whole body inmaging function on the
di agnosti c i magi ng machi ne sold to SDMS was not wor ki ng properly
before it was delivered to SDMS. An independent contractor who
handl ed sales for Medasys testified that he was instructed to
“[g]let the sale. Prom se [SDMS] whatever you need to. W'l
worry about it later.” He characterized such prom ses as
routine and custonmary business practices for Medasys.

16 The jury returned a verdict in favor of SDMS. The
jury, sitting in an advisory capacity on the equitable clains,
recomended awarding SDMS $20,488 in rescissory danmges and
$275,000 in punitive damages. The rescissory damages equal ed
the down paynment of $10,900 and an additional $9,588% to
conpensate SDMS for its old i magi ng equi pnment, whi ch Medasys had
ei ther thrown away or di sassenmbled for parts and t hus was unabl e
to return. The trial court adopted the jury's recommendati on,
finding that “the evidence was cl ear and convi nci ng that Medasys
consciously disregarded the risk [to] . . . SDMS [by] not
getting equi pment capable of perform ng the functions Medasys
knew SDMS required.”

17 Medasys appeal ed, argui ng anong ot her things that the

trial court erred as a matter of law by awarding punitive

2 The parties’ contract had provided this value for
SDMS' s ol d machi ne.
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danages where no actual danmages had been awarded. The court of
appeal s agreed and vacated the portion of the judgnment awarding
punitive damages to SDMS. Medasys Acquisition Corp. v. SDMS,
P.C., 1 CA-CV 00-0472, slip op. at § 27 (Jan. 3, 2002) (mem
deci sion). We granted review to determ ne whether punitive
danages were properly awarded.

DI SCUSSI ON
18 Vet her punitive damages are awar dabl e on an equitable
claimis a legal issue, which we review de novo. Hall v. Lalli
194 Ariz. 54, 57, 1 5, 977 P.2d 776, 779 (1999).
19 Citing Hubbard v. Superior Court (Anerican Alliance
Life Insurance Co.), 111 Ariz. 585, 535 P.2d 1302 (1975), the
court of appeals held that SDMS's election of the equitable
remedy of rescission precluded its claimfor punitive damages.
This court’s sunmary disposition in Hubbard, however, did not
foreclose an award of punitive danages in an equity case. |t
sinply reaffirmed the traditional rule that actual damages nust
be proved before punitive danages may be recovered. |1d. at 586,
535 P.2d at 1303. The court of appeals evidently concl uded t hat
SDMS had not proved actual damages.
110 This court’s two-paragraph per curiam decision in

Hubbard nust be read in light of the expanded opinion on the



subject in Starkovich v. Noye, 111 Ariz. 347, 529 P.2d 698
(1974), decided just six nonths earlier. In Starkovich, we
concluded that Arizona courts may award punitive damages in an
equi table action and construed broadly the “actual damages”
needed to support the award as including the alteration of one’s

position to one’'s detrinent.® See id. at 352, 529 P.2d at 703.
111 St arkovich infornms the disposition of this case. The
plaintiff in Starkovich had sued for a declaratory judgnent,
seeking reformation of a contract (an equitable claim and

punitive damages (a legal claim for the defendants’ alleged

fraud. ld. at 348, 529 P.2d at 699. The trial court found
reformati on appropriate and awarded punitive damages. ld. at
350, 529 P.2d at 701. The court of appeals reversed. | d.

Agreeing with the trial court, this court noted that “Arizona
ha[ d] | ong abolished the distinction between | egal and equitabl e
action[s],” id. at 351, 529 P.2d at 702. W thus reasoned on
review that courts should be able to award the relief appropri-
ate in each case “without distinction as to the nature of the

relief demanded” and further directed that courts “shall give

s In seemng to require that nonetary damages be proved,
the court in Hubbard failed to give effect to the well-
considered rationale in Starkovich for expanding the definition
of “actual damages” to allow Arizona courts to provide nore
conplete relief in equity cases. To the extent that Hubbard may
be read to conflict with Starkovich, Hubbard is overrul ed.

-6-



all therelief either inlawor equity to which a party may show
hi msel f entitled.” I1d. (quoting MRae v. Lois G unow Menori al
Clinic, 40 Ariz. 496, 14 P.2d 478 (1932)). W found no “reason
in logic to deny a conplete renedy for a fraud,” Starkovich

111 Ariz. at 352, 529 P.2d at 703, and therefore allowed the
recovery of punitive danages.

112 Much as Medasys does in this case, the defendants in
St arkovi ch objected that the award of equitable relief did not
satisfy the requirenent that "actual damages” be proved before
punitive damages can be awarded. They argued that the reforma-
tion could not be “construed as conpensatory damages sufficient
to satisfy the requirenent that actual damages nust be awarded
in order to support [the] punitive damages [award].” ld. at
350, 529 P.2d at 701. We disagreed and expanded the definition
of actual damages to include not only pecuniary |oss, but also
“the alteration of one's position to his prejudice.” ld. at
351, 529 P.2d at 702 (quoting Nab v. Hills, 452 P.2d 981, 987
(I daho 1969) (enphasis in original)).

113 The expanded definition applies here. SDMS has altered
its position to its prejudice in reliance upon Medasys’s fal se
representations that the new nedical inmaging equipnent woul d

fulfill specific requirenents. Although SDMS offered to return



Medasys’ s equi pnent for return of its old machine and a refund
of its down paynent, Medasys, having destroyed or parted-out
SDMS' s machi ne, was unable to return it. SDMS t herefore was
left with no working machine and not enough nopney to buy a
functioning one, an alteration of its position to its detrinment
because of its reliance on Medasys’s fraudul ent prom ses.*

114 The traditional rule requires an award of actual

danmages before punitive damages nay be awarded, and we adhere to
that rule. But several reasons support expanding the definition
of actual damages to allow other types of harns to serve as the
actual damages predicate that wll support the recovery of
punitive danages.

115 First and forenost, Arizona authorities have |ong
subscri bed to the notion that courts rmust be able to provide the
relief to which the parties before them are entitled. See

e.g., id. at 352, 529 P.2d at 702; Jennings v. Lee, 105 Ariz.

167, 173, 461 P.2d 161, 167 (1973) (affirm ng the court’s “anple
authority” to award a defrauded party not only “the consider-

ation he gave,” but also “any sunms that are necessary to restore

4 The court of appeals characterized this state of
affairs as a return to the status quo ante. We di sagree
Before it began its dealings with Medasys, SDMS had functi oni ng,
t hough concededly inferior, diagnostic imaging equipnent.
During its interaction with Medasys and for sonme tine afterward,
SDMS was |eft w thout vital diagnostic equipnment.
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him to his position prior to the making of the contract”);
Fousel v. Ted Wal ker Mobile Hones, Inc., 124 Ariz. 126, 129, 602
P.2d 507, 510 (App. 1979) (upholding an award of punitive
danmages on an equitable claimof rescission where consequenti al
damages were al so awarded); Dan B. Dobbs, THE LAWOF REMEDIES 8§
3.11(10) (2d ed. 1993); Ariz. R Civ. P. 54(d) (requiring
Arizona courts to award appropriate relief in any civil action,
“even if the party has not demanded such relief in the party’s
pl eadings”); Ariz. Rev. Stat. (“ARS.”) 8§ 12-1838 (1994)
(allowing “further relief” in a declaratory judgnent case);
A RS 8 47-2720 (1997) (Uniform Comercial Code provision
stating that rescission of a contract “shall not be construed as
a renunciation or discharge of any claim in damages”).> No
reason justifies allowing punitive damages for the tort of
fraud, which by its nature involves intentional wongdoi ng, but
denying such damages for tortious fraud in connection with an
equi t abl e acti on. See, e.g., Mehovic v. Mehovic, 514 S E. 2d
730, 734 (N.C. App. 1999); Black v. Gardner, 320 N. W 2d 153, 161

(S.D. 1982). Thus, if a party has “pursued a course of conduct

5 Al t hough the parties did not raise the issue, this sale
would fall within the scope of the Uniform Comrercial Code
(“ucC’), AR S. 88 47-1101 to -9501 (1997). As noted above,
under UCC 8§ 47-2720, rescission of a contract does not bar a
claimfor damages.
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knowi ng that it created a substantial risk of significant harm
to others” and its conduct was guided by evil notives, punitive
danmages should be available to punish such behavior. See
Raw i ngs v. Apodaca, 151 Ariz. 149, 162, 726 P.2d 565, 578
(1986) .

116 Second, to deny punitive danmages to prevent “double
recovery” of an item of contract damages protects agai nst an
unf ounded concern. See Fousel, 124 Ariz. at 129, 602 P.2d at
510 (quoting Dan B. Dobbs, THE LAWOF REMEDIES 8§ 9.4, at 634
(1973)). An award of punitive damages in an action for rescis-
sion does not raise this double-conpensation concern because
“punitive damages do not stem from enforcenent of the contract
and are not to conpensate the plaintiff for |osses sustained,
but rather to punish the defendant for his conduct.” ld. at
130, 602 P.2d at 511. Therefore, there is no fear of overcom
pensation for any el enent of contract damages, which is the fear
underlying the preclusion of both conpensatory damges and
resci ssion.

117 Finally, we do not believe, as Medasys asserts, that
all owi ng punitive damages in an equitable action will encourage
parties to sue expecting a “w ndfall [of punitive damages] to
the recipient.” Punitive damages are awarded only “in the nost

egregi ous of cases, where [a plaintiff proves by clear and
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convi nci ng evi dence that the defendant engaged i n] reprehensi bl e

conduct” and acted “with an evil mnd.” Linthicumv. Nationw de
Life Ins. Co., 150 Ariz. 326, 331-32, 723 P.2d 675, 680-81
(1986); Fousel, 124 Ariz. at 130, 602 P.2d at 511. For t hat
reason, punitive damages should rarely be awarded. In those
cases in which they are appropriate, punitive damges shoul d be
avai l abl e to deter egregi ous conduct.

118 We therefore agree with those authorities that have
observed that an election of an equitable renedy need not

preclude an award of punitive damages. E.g., Dan B. Dobbs, THE

Law o REMEDIES 8§ 3.11(10) (2d ed. 1993); Gary L. Monserud,
Resci ssion and Damages for Buyer Due to Seller’s Fraudul ent
| nducenent of an Article 2 Contract for Sale, 1998 Colum Bus.
L. Rev. 331, 404; Note, Recent Devel opnents: Puni tive Damages
Hel d Recoverable in Action for Equitable Relief, 63 Colum L.
Rev. 175, 178-79 (1963); Madrid v. Marquez, 33 P.3d 683, 686
(NNM C. App. 2001); Mehovic, 514 S.E.2d at 734; Black, 320
N. W2d at 161. The critical inquiry should be whether such an
award is appropriate to penalize a party for “outwardly aggra-
vat ed, outrageous, malicious, or fraudulent conduct” that is

coupled with an “evil mnd.” Linthicum 150 Ariz. at 331, 723

P.2d at 680. If it is, punitive damages shoul d be available to
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allow the inposition of a remedy appropriate to punish the
wrongful act and to renmedy the injury caused.

119 No reason justifies distinguishing between rescissory
danmages and conpensatory damages as a basis for allow ng or
denying an award of punitive damages. Conduct so egregi ous as
to warrant punitive danages if conpensatory danages are awarded
should simlarly support an award of punitive damages if only
resci ssory damages are awarded. See Dobbs, THE LAWOF REMEDI ES 8§
3.11(10) (2d ed. 1993); Note, Punitive Damages Hel d Recoverabl e,
supra at 178-709. This conclusion follows the nodern trend of
allowing “punitive damages in equity in order to facilitate
judicial adm nistration, to deter m sconduct, and to conpletely
serve justice.” Madrid, 33 P.3d at 686; see also Forster wv.
Boss, 97 F.3d 1127 (8th Cir. 1996) (interpreting M ssouri |aw);
Village of Peck v. Denison, 450 P.2d 310 (ldaho 1969); Mehovi c,
514 S.E.2d at 734. It also conports with the Arizona policy of
provi ding conplete relief to injured parties.

120 In the case before us, SDMS succeeded in proving
Medasys’ s fraudul ent conduct. The jury found that SDMS sus-
tai ned actual damages and recomended awardi ng SDMS resci ssory
danmages. In addition, the jurors found by clear and convincing
evi dence that Medasys enpl oyees acted with evil intent in their
dealings with SDMS and therefore the jury recommended an award
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of punitive damages to punish Medasys for its conduct. Qur

review shows that such an award may be appropriate.®
CONCLUSI ON

121 We vacate the portion of the court of appeal s’ deci sion

reversing the award of punitive damages and remand to that court

for resolution of issues |eft undeci ded.

Rebecca White Berch, Justice

CONCURRI NG

Charles E. Jones, Chief Justice

Ruth V. McGregor, Vice Chief Justice

Stanley G Fel dman, Justice

Joseph W Howard, Judge*

6 Medasys asserted in the court of appeals that there was
insufficient evidence that its enployees acted with an “evi
m nd” to support the punitive danages award. Because that court
hel d t hat punitive danages were not recoverable, it did not rule
on the sufficiency of the evidence issue. W therefore remand
that issue to the court of appeals for determ nation
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*Pursuant to Ariz. Const. Article VI, Section 3, the
Honorable Joseph W Howard, Judge of the Arizona Court of
Appeal s, Division Two, was designated to sit on this case.
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